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EDITORIAL NOTES. 


At last the Peace Treaty with Germany has been formally signed, 
just five years to the day after the assassination of the Archduke Franz 
Ferdinand, and two years and two days after the first American troops 
reached France; also seven months and eighteen days after the sign- 
ing of the armistice with Germany, and after 7,450,000 soldiers sacri- 
ficed their lives. The five years have made more history in Europe 
than any preceding whole century, and have affected the world in a 
manner unprecedented in all history. Whether the Germans will en- 
deavor in good faith to carry out the terms of the treaty seems doubt- 
ful, but, if not, the power of the Allies, as put into the League of 
Nations, must compel them, because the terms, if rigorous, are no 
more so, probably less so, than the known facts warrant. As to the 
League of Nations we deem it imperative that it should exist and 
succeed. Our country cannot afford, either in honor or from a busi- 
ness point of view, or for its own future safety, to keep aloof from it. 
We may or may not like all the provisions of the treaty or of the 
League, but it is a tremendous march forward in the history of civiliza- 
tion that a League has been brought about, and no selfishness on the 
part of America, nor even diverse opinions on technical points, must 
now stand in the way of early ratification. 





It is vacation month, and our Editor, like other people, will be 
trying to enjoy it in a little customary travel. We have always in- 
sisted that members of the Bar owed it to themselves to get away for 
at least a month from other people’s troubles, and, so far as we can 
learn, a large number of lawyers will seek the mountains or seashore 
during either July or August, and such will return to work in a better 
state of mind and with added zest for a really difficult and wearing 
calling. 





COURT OF ERRORS AND APPEALS, OPINIONS, JUNE 21, 1919. 


On June 21 a large number of opinions were filed in the Court 
above named. We are indebted to the Secretary of the Bergen County 
Bar Association for the following syllabi of these opinions. In many 
cases the syllabus, or a synopsis, was prepared by the Library Com- 
mittee of that Association, and where this was done it is so noted. 
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Abbe v. Donohue.—Three sisters in New Brunswick made a deed 
to Saint Peter’s Catholic Church of New Brunswick, N. J., in order 
to put the land in hands which would keep it forever out of the pos- 
session of Rutgers College. The deed was handed to Dr. F. M. Dono- 
hue, by one of the grantors in the presence of the other two, the friend 
and agent of the grantors, to be handed over to the Church when the 
last of the sisters had died. After two of the sisters had died one of 
them filed a bill to have the deed set aside. The deed provided that 
the land should be held subject to the use of the grantors for and dur- 
ing the terms of their natural lives. Held: That this did not con- 
stitute a delivery of the deed. To constitute a good delivery it must 
appear from the circumstances of the transaction that it was the 
grantors’ intention to part with the deed and thereby put the title 
in the grantee. There must be a final absolute transfer of title. There 
may be a delivery of a deed in escrow, but it must be absolute, and 
of such a nature that the vendor loses dominion and control over the 
title of the property. 


Aquino vy. Morris County Traction Co.—A pedestrian who at- 
tempts, at a public crossing, to cross the tracks of a trolley railway, 
laid, not in a public street or highway, but on what is obviously its 
private right of way, is under a duty to first look out for an approach- 
ing car, and if he neglects this duty and is run into in consequence 
there can be no recovery. 


Autrim vy. Telegrapher’s Benevolent Association.—The by-laws of 
defendant association required notice of thirty days to a member of 
an assessment, and provided that for failure to pay the same within 
thirty days a forfeiture would result. Held: Upon a claim for the 
amount due upon a death certificate, where was a forfeiture by reason 
of the non-payment of the assessment within the thirty days, that in 
the absence of a prescribed method of service in the constitution or 
by-laws, the notice must be actually or personally served upon the 
member, as a condition precedent to the forfeiture of his personal and 
property rights. 


Bowen y. State of New Jersey ; Monahan v. State of New Jersey.— 
Per Curiam, (Synopsis by Library Committee). Under the doctrine 
of State v. Riggs, et als., 106 Atl. 216, the action of the Supreme Court 
on a motion to quash an indictment is discretionary and cannot be 
reviewed in the Court of Errors and Appeals. Besides, these cases are 
brought here by appeals instead of by writs of error. The former have 
been substituted for the latter in civil cases only. Practice Act (1912) 
P. L. p. 382, Chap. 25. For these reasons the appeals are dismissed. 


Bruce v. Bruce.—1. In construing a last will and testament, the 
true intention of the testator, to be gathered from the whole will 
should be given effect, and it ought not to be so construed as to 
impute to the testator a purpose to die intestate, or partially so, if it 
can be avoided, the law preferring a construction that will prevent, 
rather than one which will permit, intestacy. 2. The enumeration of 
paragraphs made by a testator on the margin of the paper on which 
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the will is written, to which no reference is made by the testator in 
the body of his will as a means for the identification of something it 
contains, is not controlling in ascertaining the intention of the testator, 
and two such paragraphs may be read as one, to prevent intestacy, un- 
less there is something in the will to the contrary, if the intention of the 
testator to dispose of his entire estate is otherwise clear. 


Drago v. Central Railroad Co. of N. J.—1. A plaintiff is not en- 
titled to the benefits of the Federal Employers’ Liability Act of Apr. 
22,1908 (35 Stat. at L. 65, Chap. 149, Comp. Stat. 1913, 8657) unless, 
at the time of the injury complained of, he was “employed” by the 
defendant railroad company withing the meaning of that Act. The 
word “employed” is used in the statute in its natural sense and is 
intended to describe the conventional relation of employer and em- 
ployé. 2. Where an interstate railroad company contracts with an in- 
dependent stevedoring corporation, whereby the latter, at a stipulated 
charge per ton, undertakes to load and unload freight of the railroad 
at its water front terminal, into and out of cars and vessels, and the 
stevedoring corporation selects and removes its own servants, defines 
their duties, fixes and pays their wages, directs and supervises the 
performance of their tasks, subject only to the exigencies of railroad 
transportation, and to such inspection and control by the railroad as 
is essential to enable it to perform its functions as a common carrier 
a workman of the stevedoring corporation thus selected, paid and 
directed, and engaged in the work thus contracted for, is not an em- 
ployé of the railroad within the meaning of the Federal Employers’ 
Liability Act of Apr. 22, 1908, and is not entitled to the benefits of that 
Act in an action against the railroad company. 3. No evasion of the 
provision of the Federal Employers’ Liability Act of Apr. 22, 1908, 
(35 Stat. at L. 66, Chap. 149, Comp. Stat. 1913, 8661) that “any con- 
tract, rule, regulation, or device whatsoever, the purpose or intent of 
which shall be to enable any common carrier to exempt itself from any 
liability created by this Act, shall to that extent be void” results from 
the making of a contract by an interstate railroad carrier with an 
independent stevedoring corporation under which the work of hand- 
ling the railroad company’s freight from cars to boats and from boats 
to cars at its water front terminal is to be performed by such inde- 
pendent contractor, even though the latter expressly assumes all liabil- 
ity for injury to its employés while employed upon the premises of the 
railroad company. 


Anderson vy. Searles. (Synopsis by Library Committee).—The 
appellant appeals from a judgment of non-suit ordered against her. 
She sued (1st) on an express contract for services as nurse and house- 
keeper and claiming that plaintiff agreed to leave her by his will five 
hundred dollars cash and certain furniture, and one-third of his estate; 
and (2d) an implied contract for such sum as her services were reason- 
ably worth. There was testimony to the effect that after the plaintiff 
had grown to womanhood she remained in the home of the testator, 
who was her grand-uncle by marriage. Her grand-aunt, the testator’s 
wife, became ill and plaintiff nursed her during the illness and did the 
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housework also. The testator’s wife died in 1912, and the plaintiff 
continued to remain in the household of the testator, who survived his 
wife a little more than five years. The testator in 1912 was seventy- 
seven years of age. The plaintiff’s employment consisted in taking 
care of the heater and range, taking out the ashes, doing the kitchen 
work, preparing the meals, besides taking care of the testator, who 
suffered attacks of illness from time to time. A Mrs. Hyde testified 
that she heard the testator say to his wife: “I will do the right thing by 
Deborah; I will leave her one-third of the estate and make her one of 
the executors.” A Mrs. Campion testified that the testator told her 
that the plaintiff was indispensable to him; that he had promised his 
wife to take care of the plaintiff, and that he had made his will leaving 
to the plaintiff a quarter of his estate. Judgment reversed and a new 
trial ordered. 


In Re Will of William Book. (Synopsis by Library Committee). 
—The appeal challenges the validity of an order of the Prerogative 
Court, which reversed an order made by the Orphans’ Court of Essex 
County, admitting to probate a certain paper writing as the last will 
and testament of William Book, deceased. William Book and Annie, 
his wife, in April, 1908, adopted Frederick, the infant child of one 
William Feindt. In 1911 Annie Book, the mother by adoption of the 
infant child, died; and about a year later William Book married one 
Emma Goldman, who is still living. On the 25th day of May, 1915, 
Book executed the paper writing involved in the present litigation. 
He died in January, 1917, leaving his wife enceinte of a child, which 
was afterwards born. In due course the executors named in the will 
offered it for probate. By its terms, after providing for the payment 
of his debts and funeral expenses, the testator gave to his adopted son, 
Frederick, all of his jewelry, devised a certain house and lot to his 
wife Emma, and then directed the residue of his estate, real and per- 
sonal, to be divided into three equal parts, two of which he gave to his 
wife, and the third of which he directed to be held in trust for his 
adopted son until he reached the age of twenty-five, when he was to 
become the absolute owner thereof, providing he retained the name of 
Frederick Book. The adopted child, Frederick Book, by his next 
friend, filed a caveat against the probate, upon the ground that the 
will was void under section 20 of the Act Concerning Wills, Comp. 
Stat. 5865. 

The argument in support of the caveat was that the statutory pro- 
vision recited makes a will void when the testator had no children born 
to him living at the time of its execution, nor any lineal descendants 
of such issue; and consequently that, as Frederick Book was not a 
child born to the testator, the statute applies. The legislative intent 
to be gathered from a reading of all these statutes (the Act concerning 
wills, the statute of Descents and the Adoption Act) was to vest in 
adopted children all the rights and privileges which by the Act con- 
cerning wills, the statute of descents, and the statute of distributions 
had been conferred upon children born in wedlock; that is to say, to 
place them in the same position as if they had been natural-born chil- 
dren of the decedent, so far as those statutes are concerned; to sub- 
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stitute the lawful children of the decedent, no matter what the source 
of their origin, in the place of those born of his body. To give this leg- 
islative purpose its full significance the meaning of the words “child,” 
“children” and “issue,” wherever appearing in the various statutes 
comprising the legislative system embodied herein, when used with 
relation to the testator or intestate, must be considered to have been 
enlarged so as to include adopted as well as natural-born children 
within their scope. 

The Prerogative Court adopted the view advanced by the cave- 
ator as to the construction to be given to the provision of the Wills 
Act rather than that put upon it by the Orphans’ Court of Essex 
County. For the reasons indicated the Prerogative Court was in 
error, consequently, the order under review must be reversed. 


Board of Education of Roxbury v. Kerr. (Synopsis by Library 
Committee).—There was a judgment in favor of the respondent, on 
the ground that appellant allowed itself to be placed in such a position 
that it prevented the respondent from fulfilling his contract by the 
stipulated date, and did not perform its part of the contract by having 
the building ready for the work of the respondent within a reasonable 
time after that date. The respondent had a right to rescind the con- 
tract and to treat it as abandoned by the appellant. We concur with 
this view of the case and the result reached by the trial Court. 


Buonfiglio v. Neumann & Co. (This decision is printed in full 
elsewhere). 


Cavanagh v. Hoboken Land & Improvement Co. (Syllabus by 
Library Committee)——A person who assumes to protect others 
against injury which may result to them from the exercise by him of a 
legal right in a legal manner is under no obligation to continue that 
protection indefinitely. He may abandon his purpose at his own will, 
and, having done so, is under no obligation to afford further protection 
to third persons who have knowledge or notice of such abandonment. 


Dickinson v. Delaware, Lackawanna & W. R. R. Co. (Svnopsis 
by Library Committee).—The cause before the Court on this appeal is 
one of a series of actions brought by the plaintiff to recover damages 
for a nuisance created and maintained by the defendant company, by 
means of an embankment and wall along a public highway in the bor- 
ough of Chatham, upon which highway the plaintiff’s property abuts, 
thereby interfering with her use of the highway and making ingress 
and egress to her premises more difficult. Plaintiff was denied any 
right to have her claim for punitive damages submitted to the jury, 
and the trial Judge directed a verdict for actual damages, which had 
been stipulated by the parties to be $1,332. An exception to the rul- 
ing that plaintiff was not entitled to exemplary damages in that case 
is before us for review. Under the facts recited, the defendant com- 
pany had not subjected itself to a liability to have punitive damages 
assessed against it. 


Fischer v. Spierling. (Synopsis by Library Committee).—Action 
brought by the executor of Arnoldine Fischer, deceased, against Wil- 
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liam F. Spierling, and Amelia Spierling, his wife. A separate cause of 
action exhibited against the respective defendants. The case against 
Mrs. Spierling was that plaintiff’s decedent had loaned to her at dif. 
ferent times, and in different amounts, the sum of $10,000, and that 
Mrs. Spierling executed and delivered to decedent, as evidence of this 
indebtedness, four seperate bonds, each of which was secured by a 
mortgage on property owned by her. There were prior mortgages upon 
the property thus pledged which were subsequently foreclosed. At 
the sales under the foreclosures the mortgaged premises did not pro- 
duce enough to pay any part of the moneys due upon Mrs. Fischer’s 
mortgages, but only enough to satisfy liens which were prior thereto. 
Mrs. Fischer was a party to the foreclosure suits and was the pur- 
chaser at the sheriff’s sales. The only matter argued was the refusal 
of the trial Court to permit Mrs. Spierling to prove that the value of 
the property covered by the mortgages given to Mrs. Fischer, and 
purchased by the latter at the sheriff’s sale, was much in excess of the 
price paid at that sale, the excess being sufficiently large to pay off the 
mortgages of Mrs. Fischer. Held: That the price realized at the sale, 
whether it be more or less than is required to pay the amount adjudged 
to be due by the decree, is the only known legal standard of value. 
Judgment against Mrs. Spierling affirmed, with costs. 


With relation to the second transaction the Court charged the 
jury that the plaintiff was entitled to recover from Spierling the 
amount of the purchase money paid by Mrs. Fischer at the foreclosure 
sale of the prior encumbrances, amounting, with interest, to some- 
thing like $17,000. The plaintiff’s decedent was induced by the false 
representation of William F. Spierling to invest $6,000 in mortgage 
securities which were utterly valueless, because they were not first 
mortgages as he represented them to be, but were subject to prior 
mortgages for large sums. The effect of this investment was to cause 
a total loss of these moneys, and the extent of the defendant’s obliga- 
tion was to reimburse her for that loss. Her subsequent conduct in 
purchasing at the foreclosure sale of the prior mortgages (a matter in 
which he had no part) could not increase the extent of defendant’s 
liability. Her right was to hold him responsible for the loss sustained 
by her by reason of his false representation. His obligation to her was 
to reimburse her for the money so lost. The amount of the loss being 
$6,000, she was entitled to recover that amount, with interest, and 
nothing more. 


Giardini v. McAdoo.—Plaintiff, the widow, obtained letters of ad- 
ministration in this State upon tlte estate of her deceased husband, and 
brought suit in the Camden Circuit Court under the New Jersey Death 
Act against the Director General of Railroads for damages arising 
from the death of her husband while a passenger on a train of the 
Penna. R. R. Co. in the State of Pennsylvania, for the benefit of her- 
self, as widow, and her children, who were next of kin of her deceased 
husband, and had a verdict upon which judgment was entered. It was 
alleged in the complaint, and the testimony disclosed, that the acct- 
dent resulting in the death of decedent occurred in the State of Penn- 
sylvania, therefore, the Death Act of our State does not apply. But 
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as the record discloses no objections made to parties or pleadings, and 
that issue was joined and the case was tried upon its merits, and as 
on this appeal objection is made for the first time that the action does 
not lie in this State: Held, That it does, and that the judgment should 
be sustained, with the exception of the quantum of damages; and that 
the case should be remitted to the Court below with leave to the plain- 
tiff to apply for, and direction to that Court to grant, appropriate 
amendments to the proceedings, so as to bring the cause within the 
provisions of the Death Act of Pennsylvania, which was given effect 
here by comity, and to then grant a new trial on the question of dam- 
ages only, the award being excessive, because in the verdict was in- 
cluded a recovery for not only the widow but also the next of kin of 
deceased, while the statute of Pennsylvania allows it only for the ben- 
efit of the widow. 


Gillard v. Manufacturers’ Insurance Co. of Philadelphia.—A pol- 
icy of accident insurance was filed with the municipality by a jitney 
driver, as a condition precedent to the granting of his license by the 
city. Thereafter his bus collided with the plaintiff's automobile, from 
which accident plaintiff suffered personal injuries for whch in a suit 
instituted against the bus owner she recovered damages. She then 
brought this suit against the insurer upon the policy of insurance. 
Held: (1) that the Act entitled “An Act concerning auto busses, com- 
monly called jitneys, and their operation in Cities” (P. L. 1916, p. 
283), was not unconstitutional, in that its title by the use of the word 
“operation” fairly comprehended the subject-matter of jitney insur- 
ance as indemnity and protection to the traveling public, for whose 
benefit the policy was issued and filed. (2) That since the insurance 
policy expressly provided for the payment of such indemnity to an 
injured third party, the omissions of the insured to comply with cer- 
tain details thereof, in case of accident, such as notice of the accident, 
etc., could not affect the right of the injured party to recover upon the 
same for damages, adjudicated in a suit at law between the insured 
and the injured third party, as a basis for the suit upon the policy to 
recover the amount so adjudicated. 


Gillard v. Manufacturers’ &c. Insurance Co.—Under the provi- 
sions of the Act entitled “An Act concerning auto busses, commonly 
called jitneys, and their operation in cities,” (P. L. 1916, p. 2538) one 
who suffers loss from an injury to his automobile, resulting from col- 
lision with a jitney bus, cannot recover such loss from the indemnify- 
ing insurance company, upon an accident policy, filed with the munici- 
pality, for the reason that the loss recoverable under the statute is lim- 
ited to such as results to a third party from bodily injury or death. 


Hedden v. Hand. (Synopsis by Library Committee).—The com- 
plainant filed his bill of complaint as a resident of the city of Newark, 
in the Court of Chancery, charging that Thomas J. Hand, on June 22 
and 30, on July 7 and 14, on August 18 and on September 15, 1918, 
and continuously for some time prior thereto, did keep and maintain 
a certain building for the purpose of lewdness, assignation and prosti- 
tution and the habitual sale of intoxicating liquors in violation of the 
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law, and other indecent and disorderly acts are permitted. Complain- 
ant prayed that an injunction may issue directed to Thomas J. Hand, 
and to the owner and lessor of the premises and their agents, perpet- 
ually enjoining them, their agents and lessees, from maintaining and 
permitting such nuisance, and likewise enjoining the removal of any 
furniture, furnishings, musical instruments or other personal prop- 
erty, except clothing from said building, pending the final hearing of 
the cause. A motion was made to strike out the bill on the ground 
that the legislative acts upon which the legal efficacy of the bill de- 
pended are unconstitutional. This motion was denied and hence this 
appeal. The sole basis of the bill is the Act of 1916 (P. L. p. 315, as 
amended in 1918, P. L., p. 739). The constitutionality of that statute 
is also questioned on two principal grounds. 1. That the statute con- 
tains unconstitutional provisions, which provisions are so interwoven 
with other sections of the Act, that those which are unconstitutional 
cannot be exscinded without rendering the entire statute inoperative. 
2. That the legislation in itself is unconstitutional, in that it attempts 
to confer upon the Court of Chancery jurisdiction of a subject-matter 
of a purely criminal character. “We think the motion of counsel of 
appellant made in the Court below to strike out the bill of complaint 
on the ground that the statutes upon which it is founded are unconsti- 
tutional should have prevailed.” The order denying the motion re- 
versed, and the Court of Chancery directed to decree a dismissal of the 
bill. 


Hilton v. Hilton—1. When a defendant has been enjoined from 
using in the clothing business the name of “Hilton” alone, or in such 
a way as to lead the public to believe that his goods are the com- 
plainant’s goods, or his business is the complainant’s business, the 
question whether he has violated that injunction is one of fact. The 
test is whether the use by the defendant of the words in dispute is 
likely to deceive ordinary purchasers buying with such care as would 
usually be exercised in such transactions. A nice discrimination is not 
expected from the ordinary purchaser. Neither actual confusion nor 
actual fraudulent intent need be shown where the necessary and prob- 
able tendency of the defendant’s conduct is to deceive the public, and 
pass off his goods or business as and for that of the complainant. 
Similarity, not necessarily identity, of name is recognized as a basis 
for relief. 2. Where the complainant, Philip Hitlon, had purchased 
of the defendant, Joseph Hilton, the latter’s interest in the business, 
name and good will of the clothing business of “The Hilton Company,” 
built up by both, by large expendStures in advertising, and the defend- 
ant, after establishing competing stores, had been enjoined from using 
the name “Hilton” alone or in such a way as to lead the public to 
believe that his goods and business were those of the complainant, the 
defendant was rightly adjudged guilty of contempt, it appearing that 
his competing stores were near the stores of the complainant, which 
the latter had continued under the original name and advertised as 
such, and that the defendant had adopted as his trade name and for 
his signs the words “Jos. Hilton & Co.” and this is so even though, 
at the time of adopting such name, the defendant anticipated the 
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formation of a partnership with his two sons and one Tennenbaum, 
which was in fact afterwards entered into. 


Hitchcock v. American Pipe & Construction Co.—1. The Court 
of Chancery of this State has no power to allow counsel fees in a cause 
instituted in this State for professional services rendered in a foreign 
jurisdiction in an independent litigation. The allowance must be for 
services rendered in a cause over which the Court making the allow- 
ance has jurisdiction. 2. Counsel fees ought not to be allowed a stock- 
holder who institutes a suit against his corporation which is not for 
the benefit of any stockholder except himself, especially when the 
suit is to the disadvantage of the other stockholders. 


Kelly v. Chinich, (Per Curiam).—This case was marked to be 
submitted on briefs, and briefs came in on both sides. That for the 
appellants, however, is not signed by counsel, and cannot be con- 
sidered. The case stands as though the appeal had not been moved, 
and respondents are consequently entitled to a decree of affirmance. 
Hazard v. Phoenix Woodworking Co., 78 N. J. Eq. 568. 


Maitland v. Board of Police Commissioners of Garfield—The 
widow or children of a police officer or policeman who has died or 
shall die as the direct result of any injury received, or sickness or ill- 
ness contracted or incurred, while in the performance, or attempted 
performance, of actual duty, are entitled to receive a pension, as pro- 
vided for in P. L. 1911, p. 104. 


Mann v. Max.—An owner of land abutting on a public street 
employed a contractor under written contract to build a building 
thereon. The contractor employed a subcontractor for the mason work, 
and the latter in prosecution of his work erected scaffolding project- 
ing over the sidewalk against which plaintiff, passing at night, struck 
his head and was injured. Held: That no liability of the owner was 
shown, neither the work nor the scaffold being in itself a nuisance, 
and both being under control of a contractor exercising an independent 
employment. 


McAuliffe v. Metropolitan Life Insurance Co.—In an action on a 
life insurance policy, testimony of the widow of deceased that her hus- 
band “was not sick” before date of the policy, “never had any trouble 
for five years, as far as she knew, except to get a cold,” held, insuf- 
ficient to raise a jury question in contradiction to testimony of the 
attending physician that he had at such time treated deceased for 
chronic bronchitis and that he was afflicted by that disease. 


Neslor v. Grove. (Mem. by Library Committee).—Foreclosure 
bill. Rights of second mortgagee holding mortgage as security for 
notes, if attachment creditor, and of owner of equity, examined and 
arjudicated. 


__ Newton v. Globe Indemnity Co.—B. R. entered into a contract 
with the Freeholders of Atlantic to build a road. It was finished and 
accepted, subject to B. R.’s obligation to maintain and repair it for 
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one year thereafter, to secure which the Freeholders, under the terms 
of the agreement, retained 5% of the contract price, which amounted 
to $9,830.14. Afterwards the contract and the retained percentage 
were assigned by B. R. to J. B. R., and by him to M. W. N.. the plain- 
tiff. J. B. R., as principal, and the defendant, G. I. C., as surety, en- 
tered into a bond to the plaintiff, M. W. N., in the penal sum of $10,000, 
with condition that if the principal, J. B. R., should repair all defects 
in the roadway arising from defective workmanship or material, ordi- 
nary wear and tear excepted, and should indemnify and save harmless 
the obligee, M. W. N., from and against all loss which he might 
be put to by reason of the failure of the principal to cause said repairs 
to be made, then, etc. Plaintiff, M. W. N., received from the Free- 
holders $8,330.14, who retained the balance of $1,500 out of the retained 
percentage, to make good, defects in the roadway, which had not been 
repaired. There was evidence that the repairs had not been made 
and that it would cost $1,500 to make them. Held: That in these 
circumstances the plaintiff, M. W. N., had been “put to loss in the 
sum of $1,500 ; and that, therefore, there had been a breach of the bond, 
and that plaintiff was entitled to recover. 


Portnow v. Portnow.—By the law of this State, partition of land 
cannot be decreed in a case where the land is in possession of a tenant 
by the courtesy without the consent of such tenant. 


Rathbun v. Brancatella—In an action for damages, resulting 
from an automobile collision with a pedestrian, one of the questions 
at issue was the ownership of the car. A bystander observing the 
number called it out aloud to another bystander, who at once made 
a written note of it, and gave it to a police officer within fifteen min- 
utes thereafter. The testimony of the latter two witnesses upon the 
subject of the identity of the number was objected to as hearsay, but 
the testimony was admitted. Held: Its admission was proper as 
relating to a collateral and incidental inquiry, bearing upon the ques- 
tion of identity, viz., whether the number called out by the first 
bystander and heard by the second was the same which was trans- 
mitted by the latter to the police officer, and by him reported to police 
headquarters. 


In Re Will of Gardon Sage, deceased.—The deceased drew her 
will and took it to a neighboring store, where she requested two wit- 
nesses to sign it. They did so without seeing the will, or the signa- 
ture of the deceased in any part of it, and without any declaration by 
her that she had signed it, and that it was her last will. Held: That 
the document lacked the essential formality of publication and was 
properly denied probate. 


Snuffin v. McAdoo. (Synopsis by Library Committee).—The 
plaintiff’s intestate, riding on a motor cycle, was struck and killed on 
the 20th day of Aug., 1918, by a locomotive engine of the defendant 
railroad company, while he, the decedent, was propelling his vehicle 
across the railroad tracks of the defendant’s railroad, at a public cross- 
ing at Atco. The crossing bell was out of order. The appellant's sole 
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ground of appeal was that the Court refused to direct a verdict for 
the defendant for the reason that deceased was guilty of contributory 
negligence in riding his motorcycle upon the crossing immediately 
in front of defendant’s oncoming train. The statute of 1909 (P. L. p. 
137), relieved deceased from any obligation “to stop, look and listen” 
before starting to cross the railroad tracks. He had a right under the 
statute to rely on the warning of the crossing bell for his safety, and, 
in the absence of the notice “out of order,” was entitled to assume 
that it was safe for him to cross the tracks. In view of the statutory 
declaration the argument of counsel of appellant that if the deceased 
had looked he could have seen the train approaching before going onto 
the track, and that his failure to look was contributory to his injury 
and death, and that, therefore, the plaintiff’s right of action was barred 
is obviously without legal force. 


State v. Gregory.—The defendant was indicted and convicted of 
a conspiracy to cheat and defraud. One of the conspirators by a false 
representation obtained from the victom of the conspirators $25,000, 
upon an agreement to divide it equally between the conspirators, but 
he falsely represented to them that he obtained only $20,000, which 
was divided, defendant getting a share. Subsequently defendant, 
ascertaining that he had been defrauded by his colconspirator, de- 
manded and was paid a share of the residue of the money extorted. 
The first division was more than two years prior to the finding of 
the indictment, but the last was within the statutory limitation. Held: 
That the last division was a continuance of the conspiracy, and that 
the original conspiracy to cheat and defraud a person and divide the 
proceeds was not completed until after the contemplated division of 
the proceeds was finally concluded, and, if there was a division within 
two years, that being the statutory limitation, before the indictment 
was found, the statute was not a bar, because the crime was not con- 
cluded by the limitation until two years after the last overt act in fur- 
therance of the corrupt agreement. 


State v. Lavieri—1. In a criminal case the Court charged as re- 
quested that the confession of either co-defendant was not evidential 
against the other; and went on to say that, according to his recollec- 
tion of the defendant’s testimony, it was identical with the confes- 
sions. Held: no error, the jury having previously been cautioned not 
to accept the Judge’s recollection of the evidence as in any way con- 
trolling. 2. On writ of error in a criminal case under sections 136 and 
137 of the Criminal Procedure Act, plaintiff in error is not entitled 
to a review of any alleged error at the trial that is not specified in the 
causes for reversal provided for in Sec. 137. 


State v. Palmieri—1. Homicide by one engaged in perpetrating 
a robbery being made by statute murder in the first degree, the jury 
were properly charged that on such a state of facts the verdict should 
be murder in the first degree, or defendant was entitled to an acquittal. 
2. An instruction that under the Act of 1916, p. 762, the jury in ren- 
dering a verdict of murder in the first degree might recommend that 
the punishment be imprisonment for life, substantially states the effect 
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of that statute. 3. The jury having asked and having received correct 
instructions on the propriety of recommending mercy in connection 
with a verdict of murder in the first degree, the Court properly re- 
fused to repeat its prior instruction respecting a recommendation of 
life imprisonment. 4. The defense in a criminal case is not entitled to 
ask questions of a juror called to the book, no challenge being inter- 
posed, for the purpose of eliciting information on which to base a per- 
emptory challenge. Clifford v. State, 61 N. J. L. 217, followed. 5, 
Whether duress is under any circumstances, an excuse for crime, 
quaere. 6. Evidence of threats made to defendant by a partner in 
crime, before and after the crime, held incompetent for submission to 
the jury in connection with consideration of a recommendation of life 
imprisonment. 


State v. Taylor—On a trial for conspiracy defendant was asked 
questions which sought to establish that his co-conspirator was ad- 
dicted to the excessive use of liquor, and to such an extent that he 
would be incapacitated for weeks at a time, during which he was men- 
tally incompetent and incoherent, and that these facts were known to 
the defendant before and at the time it was alleged that he entered 
into the conspiracy with him, the purpose being to have the jury pass 
on the question as to whether or not it was probable that the defend- 
ant would make such a combination with such a man. The trial Court 
overruled the questions, but this was reversed in the Supreme Court 
on error. Held: That the questions asked were incompetent, and that 
the judgment of the Supreme Court should be reversed to the end that 
that of the trial Court be affirmed. 


Tansey v. Tedesco. (Synopsis by Library Committee).—On 
motion for a non-suit, the question of the sufficiency of the evidence to 
establish negligence to warrant a submission of the cause to the jury 
is a Court question. As the case stood it appeared that the defendant’s 
servant refused to stop the jitney after he discovered the situation of 
danger in which the plaintiff was. Plaintiff’s attempt in the first in- 
stance to enter the moving car, even if it be conceded that such act 
was negligent, had no casual connection with what occurred subse- 
quent thereto, for, it is clear, that if the driver had stopped the car 
when requested, and when he saw the plaintiff’s situation, the accident 
would not have happened. The refusal to nonsuit was not error. The 
trial Court permitted an amendment after the close of the entire case, 
and it is argued that it was error for the Court to submit the case to 
the jury upon a theory different from the facts alleged in the state of 
demand. There was no objection interposed by counsel of defendant 
to the making of this amendment, and the point that it was error to 
permit it was not made a ground of appeal in the Supreme Court, nor 
was it argued there. As it has been repeatedly decided that a Court 
of review is not required to consider points not made in a Court of first 
instance, or in an intermediate Court of appeals, this question is not 
properly before us. 


Trapp v. Brown. (Synopsis by Library Committee).—The appel- 
lant, Trapp, recovered a judgment in the Supreme Court against the 
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respondent, and issued execution thereon. The sheriff returned the 
execution unsatisfied. She then filed a petition for a special execution 
to be issued under the Act of March 16, 1916, (P. L. p. 242). The fol- 
lowing order was made, viz.: “That an execution issued out of this 
Court against the debts and rent now due or hereafter to become due 
on the Romm Hotel, Atlantic City, N. J., to the judgment debtor, 
Mildred J. Brown, by the tenant David Romm, to the full amount 
thereof until the amount of said judgment with the costs to be taxed 
are paid; and also against the rents, if any, due by Charles R. Meyers 
and George W. Mueller (Mrs. Brown’s agents in the collection of the 
rent) to the full amount thereof until the amount of said judgment 
with costs to be taxed are paid.” A reading of the provisions of the 
statute makes it plain that the legislative purpose was not only to sub- 
ject the wages, debts, earnings, etc., of the judgment debtor to the lien 
of the special execution, but to provide for the payment to the sheriff 
at specified times of a certain percentage of such wages, debts, earn- 
ings, etc., until the execution is satisfied; the instalments thus payable 
not to exceed ten per cent. in amount, unless the income of the debtor 
should exceed the sum of $1,000 per annum, in which case a larger 
percentage is to be paid, provided the Court or Judge shall so direct. 
The order under review entirely disregards this important right of the 
judgment debtor to retain for his own use and benefit all of the wages, 
earnings, salary, etc., which shall come to him from time to time, 
except a percentage thereof to be fixed by the Court or Judge, and paid 
from time to time upon the execution. On the contrary, the order, as 
we construe it, requires the tenant, Romm, to pay to the sheriff the 
full amount of the rents accrued and accruing to Mrs. Brown until the 
judgment against her is satisfied ; and the same is true with relation to 
the rents collected or to be collected by her agents. Judgment of 
Supreme Court affirmed. 


Trenton & Mercer County Traction Corp. v. Township of Ewing. 
(Synopsis by the Library Committee) —The Chancellor enjoined the 
township committee and the Board of Freeholders from removing a 
turnout known as Green’s switch from its location in a county road, 
and the township of Ewing and the Freeholders of Mercer appeal. 
The railway was built in 1903. Green’s switch was not located at 
the point indicated on the map accompanying the ordinance consent- 
ing to the construction of the railway, but 1,700 feet away. No ques- 
tion arose until 1915, when the township and county authorities 
moved to take up the switch, and the present bill was filed. The 
switch was constructed in the public highway without right and the 
municipalities were within their rights in abating the nuisance. The 
decree must be reversed, and the record remitted to the end that the 
bill may be dismissed. 





A broker may be the agent of both principals, if that be the un- 
derstanding between all parties, but he cannot be openly the agent of 
one and secretly the agent of the other, and claim compensation from 
both. Empire Securities Co. v. Webb, Ala., 81 So. 51. 
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BUONFIGLIO v. NEUMANN AND CO. 


(N. J. Court of Errors and Appeals June 20th 1919) 
Workmen's Compensation Act—Infant—Common Law Remedy, When Not Available. 


Case of Felice Buonfiglio, Respondent, against R. Neumann & 
Co., Appellant. 


Mr. Edward Stover for Respondent. 
Mr. Isador Kalisch for Appellant. 


SWAYZE,J.: This action is brought by a father for pecuniary 
loss to him caused by an injury to his minor son, a lad sixteen years 
of age. The son was in the employ of the defendant to whose negli- 
gence the injury is attributed. 

There was no express statement in writing or written notice that 
the provisions of section II of the Workmen’s Compensation Act were 
not intended to apply, and pursuant to section VIII, the parties are 
presumed to have accepted the provision of section II, and to have 
agreed to be bound thereby. That the father was one of the parties 
so bound in the present case is shown by the fact that he received his 
son’s wages. The question raised is whether the Workmen’s Com- 
pensation Act furnishes the sole rule of compensation, or whether 
the father has the same right of action he would have had at common 
law. 

The question turns on the provisions of the statute. Section VIII 
enacts that the “agreement shall be a surrender by the parties thereto 
of their rights to any other method, form or amount of compensation 
or determination thereof than as provided in section II of this Act.” 
This express language settles the question adversely to the plaintiff. 
It distinguishes the case from King v. Vicoloid Co., 106 N. E. 98. The 
right of the Legislature to prescribe these implied, or, we should 
rather say, statutory contracts, has been settled. American Radiator 
Co. v. Rogge, 86 N. J. Law 436; affirmed 87 N. J. Law 314; Hetzel, Jr., 
v. Wasson Piston Ring Co., 89 N. J. Law 201; Young v. Sterling 
Leather Works, 91 N. J. Law 289. 

When the plaintiff in the present case permitted his son to work 
for the defendant without giving the notice which he might have 
given, he accepted the provisions of the statute and thereby sur- 
rendered his right to any other method or form of compensation. 

The judgment must be reversed to the end that there may be a 
venire de novo. 


* For the previous notice of this case‘see the February, 1919, Law Journal, p. 54, where 
the Respondent (Plaintiff below) recovered a verdict of $1,500. 





A solvent corporation does not commit an act of bankruptcy by 
applying for the appointment of a receiver or joining in an application 
for the appointment simply because it has not the ready cash to meet 
all its obligations and immediate demands as they mature in the 
ordinary course of business, and because the creditors are threatening 
attachments. Matter of Connecticut Brass & Mfg. Corporation, 4 
Am. B. R. 376. 
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WEBER V. MAHR AND FLOCKHART. 


WEBER v. MAHR AND FLOCKHART 
(Essex Common Pleas, June 1919) 
Workmen's Compensation Act —Injury while on Public Street where Fight was progressing, 
but while in Course of Workmen’s Employment. 

Case of Charles M. Weber, Petitioner, against Jacob Flockhart, 
trading under the name and style of Mahr & Flockhart, Respondent. 
Summary proceeding under Workmen’s Compensation Act. 


Mr. Ernest L. Quackenbush for Petitioner. 


Messrs. Kellogg & Chance (Mr. R. Robinson Chance, of counsel) 
for Respondent. 


MARTIN, J.: This is a proceeding by Charles M. Weber, peti- 
tioner, upon a certified state of facts filed by the Workmen’s Com- 
pensation Aid Bureau against James Flockhart, respondent, under the 
Workmen’s Compensation Act. Respondent duly appeared and filed 
an answer substantially admitting all material facts alleged in the state 
of facts which serves as the petition in this proceeding, except as 
to the manner in which petitioner was injured, and alleging that the 
injury to petitioner for which compensation is sought was not “an 
accident arising out of” and in the course of his “employment.” 

Petitioner was employed as a night watchman at the plant owned, 
conducted and controlled by respondent. Petitioner was engaged 
during the night in the discharge of his duty to visit various buildings 
and inspect conditions, and, in walking from one building to another 
building of respondent’s plant, petitioner was necessarily on a public 
street or highway in the City of Newark. There was a fight or brawl 
in the street in which several persons were engaged. They ran away 
from the scene of the altercation and around a corner into petitioner, 
the body of one striking petitioner, who lost his balance and fell into 
a catch basin, as a result of which serious injuries were sustained 
about the thigh and leg of both a temporary and permanent nature. 
Petitioner took no part whatever nor was he conceined in the brawl 
or fight. There was no skylarking among employés; no injury in- 
flicted by another employé; no personal grievance against petitioner ; 
no animus and no intention to injure petitioner. Petitioner was neces- 
sarily crossing the public highway, which separated two parts of the 
plant of respondent. 

The injuries resulted from the accident, as is shown by an over- 
whelming preponderence of the evidence. The accident occurred “in 
the course of the employment” of petitioner. The principal con- 
troversy in the case is as to whether the accident “arose out of the 
employment.” 

It is first objected that the injury was sustained in a public street. 
It makes no difference where the injury was sustained if it was in the 
place in which the regular duties of the employé required his presence. 
In the case of Pearlsberg v. Muller, 35 N. J. L. J. 202, an employé was 
greasing a wheel of the wagon of his employer while the wagon was 
standing in front of the store of the employer, and while thus engaged 
he was struck by a truck driven by the employé of a third person. It 
was there held that the accident arose out of the employment. Many 
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of the cases cited in that case were subsequently relied upon by higher 
Courts for the decisions in the cases of Zabriski v. Erie R. R. Co., 88 
N. J. L. 157; 88 Atl. Rep., 824, affirmed 86 N. J. L. 266; s. c. 92 Atl, 
Rep., 385; and in Newark Paving Company v. Klotz, 36 Law Journal, 
271; 83 N. J. L., 482; s.c. 91 Atl. Rep., 91; affirmed 92 Atl. Rep. 1086, 

In the Zabriski case the employe while crossing Market street in 
Paterson was struck by a passing automobile and thrown in front of 
a railroad train. The Court of Errors states (86 L. p. 265): 

“The difficulty in the case arises from the fact that the place where 
deceased was struck was a public street and that he was struck by 
an independent agency, to wit, an automobile driven by a stranger 
lawfully in said street. Hence it is argued that deceased was not and 
could not have been injured by any cause for which the master was 
responsible, or to which he was subjected by the conditions of his 
employment. But we consider this argument without support. It 
is not only conceivable but is a matter of daily occurrence that em- 
ployés are required to do their work under conditions which will 
render them liable to injury by outside agencies.” 

In the Klotz case the employé was working for a paving company 
on a public highway, and, while waiting for the work to begin, was 
accidentally struck by a trolley car on the public highway. 

In the Court of Appeals in New York the opinion in a recent case 
is very instructive. Redner v. Faber, 223 N. Y. 379, at p. 381 the 
Court says: 

“In matter of Grieb the Court cited with approval the decision of 
the English Courts in the case of Dennis v. White & Co. (1917, Ann. 
Cas. 479), . . . a case where the employé was injured while traveling 
in a public street. . . . Both parties to the present appeal cite... 
the English cases. Those cases are not in complete harmony as to the 
employer’s liability on what are called street risks. Dennis v. White 
& Co. is a late case, and the Court said: ‘If a servant in the course 
of his master’s business has to pass along a public street, whether it 
be on foot or on a bicycle, or on an omnibus or car, and he sustains 
an accident by reason of the risk incidental to the street, the accident 
arises out of as well as in the course of his employment. . . . The use 
of the streets by the workman merely to get to and from his work 
of course stands on a different footing altogether, but as soon as it is 
established that the work itself involves exposure to the perils of the 
streets the workman can recover for any injuries so occasioned. That 
is a satisfactory statement of the law. In the present case the super- 
intendent of the Faber factoryadirected Redner to go from his factory 
to the Winship factory, and for this purpose he crossed Meadow street. 
After completing his work, and while returning across the street, 
he fell on the ice or snow and received his injuries. Within the prin- 
ciple of the cases cited, the award of compensation to his widow was 
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There is no doubt as to the theory of the Act. It is based upon 
the proposition that the inherent risks of the employment should be 
placed upon the shoulders of the employer, who can protect himself 
by an addition to the price of his product and so cause the burden 
ultimately to fall upon the consumer ; that the indemnity to an injured 
employé should be as much a charge upon the business as the cost of 
replacing or repairing disabled or defective machinery, appliances or 
tools, and under the former system the loss falls immediately upon 
the employé, who is almost invariably unable to bear it, and therefore 
ultimately upon the community, which is taxed for the support of the 
indigent ; and that the former system was uncertain, unscientific and 
wasteful, and festers a spirit of antagonism between the employer 
and employé, which it is the interest of the State to remove. Any 
night watchman and indeed the employer himself, if he undertook to 
watch his own plant, would have been injured had the same accident 
occurred to him. The risk to such accident was one peculiar to the 
employment. 

In the case of Challis v. London & S. W. Railway Co., (1903) 
2K. B. 154, 7 W. C. C. 28, a locomotive engineer while operating his 
engine was injured by a stone thrown wilfully by a boy standing on a 
bridge over the train. 

In Anderson v. Balfour (1910), 2 Irish Reports 497, a game keeper 
was attacked and beaten by poachers, as a result of which he was 
injured. 

In Ismay v. Rynge, 26 T. L. R. 632, a cashier in the employ of a 
colliery while taking money from his employer’s office to the colliery 
for the purpose of paying wages was robbed and murdered. 

In Nisbet v. Rane & Burn (1910), 2 K. B. 689; 5 B. W. C. C. 507, 
a night watchman on the premises of his employer, while in the 
discharge of his duties, was shot by a burglar, from the effects of which 
he died. 

In Margaret Evan’s claim 4204, Ohio Indus. Acc. Bd, May 29, 
1913, a street car conductor was injured by the assault of a disorderly 
passenger while the conductor was attempting to compel the passen- 
ger to obey the company’s rules. 

In Bradbury’s Workmen’s Compensation Treatise, 2d Ed. at page 
507, it is stated that in a Massachusetts case a bartender was stabbed 
by an irate customer because of the bartender’s refusal to serve him. 

In the Pearlsberg case, supra, the carelessness of the driver of the 
wagon caused the injury. 

In the Klotz case the carelessness of the motorman of the trolley 
car caused the injury. 

In the Zabriski case the carelessness of the chauffeur of the auto- 
mobile and of the engineer of the locomotive caused the injury. 

In the case of Bryant v. Fissell, 84 N. J. L. 72; 36 Atl. Rep. 438, 
the carelessness of an employé of another contractor caused the injury 
in dropping some tool or bar of iron upon Bryant, an employé of Fis- 
sell. The human agency causing the injury was an independent 
agency—was a total stranger to the relation of master and servant 
existing between Bryant and Fissell. The Supreme Court there cited 
many of the English cases referred to. 
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In all of the cases cited compensation was allowed. In some of 
the cases the human agency acted directly in committing an assault, 
robbery or murder; in some of them the independent human agency of 
a third party acted through control or guidance of an inanimate thing, 
or set it in motion. 

Respondent, however, contends that there is a distinction between 
a case where the accident is caused by means set in force by a human 
agency and where the injury is caused by direct contact with another 
human being. There does not seem to be any such distinction in law 
or in reason. If the driver in the Pearlsberg case got off the wagon 
and stumbled or fell against the employé greasing the wheel, it would 
have been a case of direct contact or action by a human agency and the 
employer would have been held to be liable. If the driver of the auto- 
mobile in the Zabriski case stopped his car, stepped to the street and 
stumbled against Zabriski, and he was thrown in front of the locomo- 
tive, the employer would have been held to be liable. If the motorman 
in the Klotz case got off the trolley car to adjust a switch and acci- 
dentally personally ran against Klotz, the employer would have been 
held to be liable. The same reasoning may be applied to all of the 
cases cited above, and in fact in the Challis case the stone was thrown 
wilfully by the boy. In the Anderson case the gamekeeper was at- 
tacked and beaten wilfully by the poachers. In the Ismay case the 
cashier was murdered wilfully by the robber. In the Evans case the 
conductor was assaulted wilfully by the passenger. In the case cited 
by Bradbury of the Massachusetts Board decision the bartender was 
wilfully stabbed by the customer. ‘ 

It seems clear, therefore, that an accident caused by a human 
agency through carelessness or negligence not in any wise inten- 
tional is beyond all controversy “an accident arising out of the em- 
ployment.” An injury inflicted, even though a direct intentional act, 
such as assault and battery, robbery or murder, if done because of the 
employment, is held to be an accident “arising out of the employ- 
ment.” The only doubtful cases are where the injury is caused by the 
direct intentional act of a third person whose evil purpose is against 
the individual employé personally or against him as an employé of 
another. 

Four cases have been determined in New Jersey which it is con- 
tended establish a different rule, where the independent human agency 
is more direct. These cases are Mulley v. Moosbrugger, 95 Atl. 1007; 
Mountain Ice Co. v. McNeil, 103 Atl. 134; Schmoll v. Weisbrod & 
Hess Brewing Co., 97 Atl. 723,4and Walther v. American Paper Co. 
99 Atl. 263. In each compensation was denied ; in the first two because 
the injury resulted from skylarking amongst the employés; in the 
third proofs were lacking to fix any liability upon the employer, both 
as to the motive for the assault and the employer’s knowledge of the 
character of the neighborhood where the crime was committed—in 
other words, the petitioner failed to prove the character of the as- 
sault; it might have been because of personal grievance, or an acci- 
dental discharge of the revolver, or because of an intent to rob the 
brewery collector of the money which he had collected, or for some 
other reason; and in the fourth case, the proof established that the 
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motive of the attack was to rob the night watchman of his own per- 
sonal funds, which the assailant knew he had because the night watch- 
man was paid on that day. 

The contention of the respondent here is that these four cases 
settle the law in New Jersey that any assault or injury caused by a 
third person upon a night watchman is not an accident arising out of 
the employment. That is not the law, except when there is no proof 
of the nature of the assault and battery, or where it is perpetrated for 
motives against the watchman personally, such as to avenge a per- 
sonal grievance. None of the conspicuous features of these cited cases 
are present in the case at bar. Here the injury resulted from an acci- 
dent purely and simply. The petitioner, while rounding a street cor- 
ner, was knocked down by one of the participants in a street fight who 
was trying to run away from his companions. Neither petitioner nor 
the man who struck him knew of the other’s presence until the 
accident occurred. There was no intention; no premeditation; no 
animosity ; no personal motive; no skylarking among employés, and 
the occurrence was one such as could reasonably be expected. 

The contention of respondent that the injury having been caused 
by a direct human agency, if adopted, would overrule the principles 
followed in each one of the cases cited except the last mentioned four 
cases. The Courts have repeatedly upheld the doctrine announced 
and sustained in the principal cases, and it seems hardly probable that 
by the decisions in the last mentioned four cases the Court intended 
to overrule the doctrine supported by such great weight of authority. 

If the night watchman in the case of Walther v. American Paper 
Co. had been injured by an assault and battery perpetrated for the 
purpose of obtaining funds of the employer, which the assailant knew 
had been delivered to him by the employer to place in the safe to be 
retained there until the next morning, it is entirely probable that the 
decision would have been otherwise. In other words, the decision ap- 
pears to be that if a night watchman be injured by an assailant be- 
cause of some personal grievance, such as to rob the night watchman 
of his own money, or because the night watchman invaded the home 
of the assailant, the mere fact that it happened while the watchman 
was performing services for the employer does not show that it arose 
out of the employment. 

If the night watchman had been struck while rounding the corner 
by an automobile carelessly driven by a chauffeur, he could recover 
under the Zabriski case, supra. If the chauffeur fell against him while 
getting out of the car the employer would be liable. It is difficult to 
see any difference in principle from the case at bar. 

The doctrine of the four cases cited seems to be limited and re- 
stricted. The Court of Errors and Appeals has recently affirmed (102 
Atl. 1033) the Supreme Court decision, in the case of Foley v. Home 
Rubber Co., 99 Atl. 324. This case is important not only because it 
determines that the death of an employé, a traveling salesman, result- 
ing from the torpedoing by a German submarine of the Lusitania, on 
which he was traveling in the course of his employment, arose out of 
such employment, but also because it effectually upholds the spirit of 
the legislation in question. There the attack on the Lusitania as a 
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result of human agency was treated as it would have been had the 
accident been a collision, fire or storm at sea. 
Upon the evidence submitted in this case the risk was peculiar to 
the employment and the accident arose out of the employment. 
Petitioner is entitled to judgment. 





OBSER v. COMBINATION RUBBER MFG. CO. 


(Essex Common Pleas, June, 1919) 
Workmen’s Compensation Act—Loss of One Eye, Laborer Having Previously Lost the 
Other Eye— Act Construed. 
Case of Richard Obser, Petitioner, against The Combination Rub- 
ber Manufacturing Company, Respondent. Summary proceeding 
under Workmen’s Compensation Act. 


Mr. Howard S. Dodd for Petitioner. 


Messrs. Lindabury, Depue & Faulks (Mr. James E. M. Tams, of 
counsel) for Respondent. 


MARTIN, J.: This is a proceeding by Richard Obser, petitioner, 
against the Combination Rubber Manufacturing Company, respond- 
ent, under the Workmen’s Compensation Act. Respondent answered, 
substantially admitting all the material facts. 

Petitioner lost the sight of his left eye many years before he 
entered the employment of respondent. He, apparently, from the 
time of the loss of the first eye, had the full use of the second eye 
until this accident. While performing the duties of his employment 
an accident occurred, arising out of and in the course of the employ- 
ment, causing an injury to his right eye, which resulted in the loss 
of the second eye, thus rendering him totally blind. 

Petitioner contends that he is entitled to compensation of one- 
half his wages for a disability total in character and permanent in 
quality for four hundred weeks. Respondent contends that petitioner 
is entitled to compensation for a disability partial in character and 
permanent in quality, to wit, the loss of an eye for a period of one 
hundred weeks. 

The determination of the question involves the construction of 
paragraph II of the Act, which provides: 

II. Following is the schedule of compensation: “ . . . (b) For 
disability total in character and permanent in quality fifty per centum 
of the wages. . . . This compensation shall be paid during the period 
of such disability, not, however, beyond four hundred weeks. (c) For 
disability partial in character but permanent in quality the compen- 
sation shall be based upon the extent of disability. In cases included 
by the following schedule the compensation shall be that named in 
the schedule, to wit: . . . For the loss of an eye, fifty per centum 
of daily wages during one hundred weeks. The loss of both hands, 
or both arms, or both feet, or both legs, or both eyes, or of any two 
thereof, shall constitute total and permanent disability to be com- 
pensated according to the provisions of clause (b).” 
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It is urged that petitioner is entitled to compensation for four 
hundred weeks, because the result of the accident is disability total 
in character and permanent in quality and that the disability falls 
within the class described in clause subdivision (b). It is claimed 
that by the generosity of nature petitioner was provided with two 
eyes; that when he lost the first the second performed “double work,” 
known as compensation, and that he had fair vision, and that by the 
accident the result is total blindness. The contention is that the Act 
broadly and liberally construed, as it should be in accordance with 
numerous decisions, gives compensation for the disability incurred, 
and that compensation should not be unduly restricted to the specific 
injury alone. 

It is contended by respondent that the Act establishes an agree- 
ment whereby the employer promises to pay a specific compensation 
for the particular physical injury suffered by the employé regardless 
of the result to the employé and not for the impairment of his earning 
; capacity or general disability caused by the injury; that the accident 
ms, Ol caused the loss of an eye only, and that the accident alone would not 
have resulted in total disability if petitioner had another eye, and 
that this present respondent should not be held responsible for the 
result contributed to by a prior injury. 

The question to be decided is whether an employer is responsible 
for total and permanent disability occasioned by the loss of the second 
eye, hand, arm or leg in a case where he is clearly not responsible in 
any way for the loss of the first eye, hand, arm or leg. 

This question is one of novel impression in New Jersey. The 
Courts of other states, with statutes containing like provisions, have 
been called upon to decide the question. In Minnesota the statute is 
like that of New Jersey, except for an additional provision that if 
an employé receives an injury which of itself would only cause per- 
manent and partial disability but which, combined with a prior 
injury, does in fact cause permanent and total disability, the employer 
shall be liable for the permanent and partial disability only caused by 
the second injury; hence the statute of that State shows that the 
Legislature believed that if the proviso were not inserted the proper 
construction of the Act would be that the second injury caused a 
permanent and total disability. (See State ex. rel. Garwin v. District 
Court of Cass County, 151 N. W. 910). The Legislature of New 
) For York, Laws 1915, Chap. 615, similarly amended the Compensation 
same Act of New York because the Courts had already construed the orig- 
period inal Act to give compensation for a total and permanent disability. 

) For In Schwab v. Emporium Forestry Co. and Traveler’s Ins. Co., 
mpen- 167 App. Div. 614; 133 N. Y. Supp. 234; aff. Ct. Appeals, 216 N. Y. 
Juded 712; 111 N. E. 1099, decided before the amendment of 1915, the second 
wail n accident happened while the employé was working for a different 
atest employer in another character of employment from the first accident. 
wees The facts showed the loss of the second hand. The opinion states: 

‘ “If a man has two hands, he is presumably a more efficient worker 
and can receive higher wages than if crippled by the loss of one 
hand. The method of . . . compensation for the loss of one hand 
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is to allow sixty-six and two-thirds per centum of the salary . . . for 
244 weeks. If the injured party had two hands and were earning $20 
a week, if he lost one hand he would recover $3,253.33. Another 
workman having lost one hand before entering the employment would 
be receiving say $10 a week for less efficient service. If that workman 
lost the second hand in the service, if the claim of the insurance 
carrier is right, he would receive for 244 weeks at $10 a week, or 
$1,626.67. So that for the loss of the second hand, which had its 
double value on account of the previous loss of the first hand, under 
this system he would be entitled to receive only half as much as for 
the loss of the first hand. This anomalous result would indicate 
that the Legislature could not so have intended. By subdivision 1 of 
section 15, the loss of both hands shall presumably constitute total 
disability. As compensation for that total disability he is to receive 
sixty-six and two-thirds per cent. of the average weekly wages that 
he is then earning. As the man with one hand is presumably earn- 
ing less wages than a man with two hands, to allow for the loss of 
the second hand as a permanent disability, a percentage of the weekly 
wage that he was then earning would be in complete harmony with 
compensation to one who had lost both hands by the accident, who 
receives his sixty-six and two-thirds per cent. upon the greater wages 
that he was earning at the time of the accident.” 

In Kriegbaum v. Buffalo Wire Works, 169 N. Y. S. 307, the Appel- 
late Division, Third Department, rendered a very interesting opinion 
in relation to the loss of the second eye, in which the Court says: 

“It appeared that in 1901, the claimant had suffered an accidental 
injury to the left eye which had resulted in the permanent total loss 
of the vision of that eye except as to 3-200 minus. This rendered 
the sight of that eye useless for any vocational purpose. The fact of 
the left eye having been injured was not taken into account by the 
commission. . . . The commission, understanding the case to be one 
of permanent partial disability only, made the award of 1914. That 
the claim was in fact one entitling the claimant to an award for per- 
manent total disability cannot be questioned, nor can it be doubted that 
such award would have been made had the commission been fully in- 
formed as to the facts.” 

In Massachusetts, in the case In re. Branconnier, 223 Mass. 273; 
111 N. E. 792, the opinion states: 

“The employé when he entered the service of the subscriber, had 
that degree of capacity which énabled him to do the work for which 
he was hired. That was his capacity. It was an impaired capacity as 
compared with the normal capacity of a healthy man in the possession 
of all his faculties, but, nevertheless, it was the employé’s capacity. It 
enabled him to earn the wages which he received. He became an 
employé under the Act, and thereby entitled to all the benefits con- 
ferred upon those coming within that description. The Act affords 
a fixed compensation for a limited time ‘while the incapacity for the 
work resulting from the injury is total!’ It establishes no other stand- 
ard. It fixes no method for dividing the effect of the injury and attri- 
buting a part of it to the employment and another part to the pre- 
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existing condition, and it gives no intention that the Legislature in- 
tended any such division. The total capacity of this employé was not 
so great as it would have been if he had had two sound eyes. His 
total capacity was thus only a part of that of the normal man, but that 
capacity, which was all he had, had been transformed into a total 
incapacity by reason of the injury. That result has come to him en- 
tirely through the injury.” 

In Rhode Island, In re, J. & P. Coats, 103 Atl. 833, the Rhode 
Island statute being similar to that of New Jersey, the Court followed 
the opinion in the Branconnier case, citing the quotation above with 
approval and the New York case supra. and the English case infra. 

Respondent cites the case of Weaver v. Maxwell Motor Company, 
152 N. W. 993, where the Supreme Court of Michigan holds that the 
compensation should be for a permanent, and partial disability only. 
The Court in that case states: 

“It must be confessed that the provisions of the Michigan statute 
are so ambiguous as not to be free from doubt.” . . . 

The reasoning of the Court is not satisfactory and the Court itself 
appears not to be satisfied with its own decision. The case proceeds 
upon the theory that the words of the statute should be implicitly 
followed, disregarding a broad and liberal construction, which en- 
deavors to find the real intention of the Legislature from the whole 
Act. 

A later case in Michigan, Purchase v. Grand Rapids Refrigerator 
Company, 160 N. W. 391, is very interesting. The Court states in part 
as follows: 

“In Weaver v. Maxwell Motor Co. claimant’s left eye was de- 
stroyed—the vision lost—by the injury. Due to a previous injury, he 
could not see with his right eye, and after the last injury vision was 
limited in both eyes to a perception of light. It was held that total 
disability was not the result of the injury to the left eye, and that 
compensation should be limited to the amount fixed in the statute, 
for the loss of one eye, because claimant lost only one eye in the par- 
ticular employment. 

“Nature has generously furnished some organs of the body in 
pairs. A man can get along pretty well with one of them, as with one 
good eye, or ear, or lung, or kidney, and it is probable that most men, 
in most vocations, could and would earn quite as much with one of 
either of these organs removed. If a man with one good eye is able 
to earn as much as he would if possessed of two eyes, and loses, by 
accident, the remaining eye, it is actually that injury which wholly 
disables him from pursuing his previous vocation since the previous 
loss of the other eye did not so disable him. This view, in the case last 
above cited, would have permitted claimant to receive compensation 
as for permanent total disability but for the fact that in all these cases 
the industrial accident board administers a law by the terms of which 
the board and the court are bound. The Legislature has declared that 
the loss of both eyes (by the particular injury) shall constitute total 
and permanent disability, and that for the loss (by the particular in- 
jury) of one eye the compensation shall be 50 per cent. of the average 
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weekly wages during 100 weeks. It will be perceived that a man with 
two eyes might lose one of them without affecting his capacity to earn 
wages except for a few days or weeks, and another, with but one 
good eye, might be by its loss totally disabled to earn anything in his 
usual vocation. In either case his compensation, under the law, 
would be the same. If sucha result is regarded as unjust, in determin- 
ing which the rights of the employer must be considered, the remedy 
must be administered by the Legislature. 

“The Legislature has not attempted a definition, or made a dec- 
laration, applicable to the case at bar, except in terms of the loss of 
an eye. It has not specified a normal eye, although it may be con- 
cluded that the law refers to an eye which performs in some degree 
the functions of a normal eye. A mere sightless organ might per- 
haps be considered no eye at all. Claimant has lost an eye, although 
an infirm one. It was not wholly useless as an eye. On the contrary, 
the testimony is that he could with it distinguish light and see ap- 
proaching objects. As a result of the injury, there was disability, 
and the disability is deemed to continue for the period specified, and 
the compensation so paid for such injury shall be as specified.” 

The Court in that case then allows for the loss of an eye notwith- 
standing that by the particular accident he lost only half of his vision, 
he having previously lost the one-half of the vision of that eye ina 
prior accident. The injury was the loss of one-half vision of one eye; 
the Court held the disability to be the total loss of vision of that eye. 
The principle of this second decision is inconsistent with the prin- 
ciple of the first decision in Michigan, because the respondent is held 
responsible for the loss of one-half vision which the accident in his 
employment did not produce. See also to same effect Industrial 
Com. v. Johnson, 172 Pacific 422 (Colorado). 

The great weight of highly respected opinion is in favor of the 
contention of petitioner and that the real purpose of the statute is 
to fully compensate the employé where the result of the accident is 
disability total in character and permanent in quality. 

Respondent further contends that the Supreme Court of New 
Jersey in Bateman v. Smith, 85 N. J. L. 409, holds that the injured 
workman’s general condition prior to the accident may not be com- 
bined with the effect of the injury sustained for the purpose of sup- 
porting an award of greater compensation. In that case the County 
Court held that petitioner was injured by the falling of a radiator 
which “broke both bones of hjs right leg and crushed and dislocated 
the ankle of the right leg, and also caused a shock to his nervous 
system which has enfeebled and aged the petitioner ;” and caused a 
total disability permanent in quality. The learned Court there states: 

“The total disability is, to use the words of the Act, a disability 
total in character, words which necessarily refer to the character of 
the disability considered in itself and not to the effects produced 
which have no fixed character, but follow with the peculiarities of 
each individual.” 

The Supreme Court held that the facts and evidence sustained 
only the permanent and partial disability of the loss of the leg. Ap- 
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parently there was no satisfactory evidence to prove that the nervous 
condition was (1) a total and permanent disability, or (2) that it was 
caused by the loss of the leg. In that case, if it had been shown by 
evidence that petitioner incurred not only the disability of the loss 
of the leg but a greater disability in a serious affection of his nervous 
system, it is probable that the decision would have been otherwise. If 
the scope of that opinion is, as respondent contends, that the ordinary 
result only that usually flows from a particular physical injury to an 
ordinary or normal person may be considered, then all judicial con- 
struction intended to apply the Act as a whole is at anend. If aman 
loses his leg he will receive one hundred and seventy-five weeks; if 
another man loses his leg, and as a result also suffers from an affection 
of the blood which permanently affects the action of the heart, making 
him totally unfit for all work, he would receive only one hundred and 
seventy-five weeks, not four hundred. The learned Justice was then 
speaking only in relation to the particular case before him. 

In the case at bar the petitioner lost his vision, a total disability 
in character. If he had been born with only one eye the effect of the 
accident would have been the same. The case is not within the 
schedules in subdivision (c), which are confined to disability partial 
in character where the question would be the extent of disability. The 
matter is not controlled by the mere physical member removed but 
the disability incurred. Any one who suffers the loss of the second 
eye will always suffer total loss of vision; hence the injury has a fixed 
character in all cases and falls within the statement of law quoted 
from the opinion. The Act makes no specific provision for the loss of 
the second eye, but does provide in substance that total blindness shall 
constitute total and permanent disability. The English statute gives 
compensation for the personal injury; our statute gives compensation 
for the disability incurred by accident. 

The implicit following of the precise words of the statute has not 
been approved by the Court of Errors and Appeals. In the case of 
Orlando vy. Ferguson, 90 N. J. L. 553, it is held that where there 
are several disabilities involving the hands and an eye, for each of 
which a specific compensation is fixed by the schedule for compensa- 
tion of partial permanent disabilities, that notwithstanding the com- 
parison should be made with total and permanent disability. This 
case approves the decision in Vishney v. Empire Steel Co., 87 N. J. L. 
481, where there was an injury of a certain percentage to both eyes, 
and it was held that comparison should not be the precise percentage 
of loss of each eye but should be made with total and permanent disa- 
bility. (Recently followed by International Motor Co. v. Purcell, 103 
Atl. 860). The Court says in the Orlando case, p. 557: 

“It is not strictly a mathematical problem. It is not to be solved 
by adding up the fractional parts but upon the basis of the percentage 
of total and permanent disability reasonably found to be produced by 
the several injuries considered collectively and with due regard to 
their cumulative effect.” 

__ These cases show the broad and liberal construction to be given a 
highly remedial statute. 
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The reasoning of respondent results in the legal proposition that 
if a person has some latent defect or other physical injury and meets 
with an accident causing further injury which alone, without the prior 
disability, would not be very great, that the prior disability may not 
be considered in connection with the actual final disability which the 
employé suffers. In a case in this Court an employé suffered slightly 
from a latent tuberculosis of the bones but enjoyed fair health, and 
probably would have continued to do so except for the additional in- 
jury caused by the accident. As a result of the accident there was an 
extraordinary strain which brought to activity the dormant bacteria, 
greatly accelerating the existing disease, causing it to assume an 
active condition resulting in total and permanent disability. The 
Court held respondent was responsible for total and permanent disa- 
bility. McManus v. Barbour Flax Co., 40 N. J. L. J. 118; Workmen’s 
Compensation Act, Corpus Juris Treatise, p. 94, sections 82-83 (1917) 
p. 69, section 58, notes_46-48 ; Winters v. Atkinson-Frizelle Co., 88 N. 
J. L. 401, 96 Atl. 360; aN. J. L. J. 195; Voorhees v. Smith, 86 N. J. L. 
500; 92 Atl. 280. 

In Massachusetts this question has been carefully considered in 
an extraordinarily learned and able opinion, citing many of the Eng- 
lish and American cases. Madden’s case, 222 Mass., 487, holds that 
the accident which caused a severe strain to a pre-existing weak and 
diseased heart condition does not confine compensation to the ordin- 
ary efiect of the mere injuries sustained by the accident, but that the 
employé is entitled to compensation for the particular disability to 
him caused by the accident and injury. At page 495 the Court says: 

“The substantial question is whether the diseased condition was 
the cause or whether the employment was a proximate contributing 
cause. In this respect the same rule governs under the English Act, 
where acceleration of a diseased bodily condition to the point where 
it constitutes a personal injury by reason of the strain or exertion of 
the employment is ground for recovery. See Clover, Clayton & Co. 
Ltd. v. Hughes (1910) a. c. 242, 243; 127 L. T. J. 322,2 B. W. C. C. 15 
House of Lords, 3 B. W. C. C. 275, and like cases cited above,” (at pp. 
493-4, and Brightman’s Case 20 Mass. 17). 

The case of Hughes v. Clover, Clayton & Co. was cited,by Judge 
Tennant in Winters v. Atkinson-Frizelle Co., N. J. L.§195, and 
quoted at length 202, and the Court of Errors and Appeat affirmed 
substantially on the opinion below, 88 N. J. L. 401. At p. 202 Judge 
Tennant quotes in part from Lord Loreburn as follows: 

“In one sense, every event is, preceded by many causes. There 1s 
the causa proxima, the causa calsans and the causa sine qua non. 
The causa proxima is alone considered on actions on a policy as a gen- 
eral rule. I do not think that is the proper rule for cases under the 
section now under discussion, for the reasons explained by Lord 
Lindley in Fenton v. Thorley. It seems to me enough, if it appears 
that the employment is one of the contributing causes, without which 
the accident which actually happened would not have happened; and 
if the accident is one of the contributing causes, without which the 
injury which actually followed, would not have followed. And if this 
be so, it affords a guidance through the formidable arguments pro- 
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ounded on behalf of the appellant. When the man’s condition was 
such that he might have died in his sleep, and the mere tightening of 
the nut with no more strain than ordinary in such work caused the 
accident, can it be said that the accident was one ‘arising out of’ the 
employment? That seems to me to be the crucial point. It is found 
by the County Court Judge that the strain in fact caused the rupture, 
meaning, no doubt, that if it had not been for the strain, the rupture 
would not have occurred when it did. An accident arises out of the 
employment when the required exertion producing the accident is too 
great for the man undertaking the work, whatever the degree of exer- 
tion or the condition of health. In each case the arbitrator ought to 
consider whether, in substance, as far as he can judge on such a mat- 
ter, the accident came from the disease alone, so that whatever the 
man had been doing it would have probably come all the same, or 
whether the employment contributed to it. In other words, did he 
die from disease alone, or from the disease and the employment taken 
together, looking at it broadly? Was it the disease that did it or did 
the work he was doing help in any material degree?” 

In Lee v. Baird & Co., 1908, 45 S. L. R. 717; 1 B. W. C. C. 38, 
Lord McKenzie says: 

“It is the law that if a man who is already afflicted with an infirm- 
ity is injured by an accident and thereby incapacitated from carrying 
on the work which he was previously fit to do, then that is an injury 
which results from the accident, even though that accident would not 
have incapacitated him had he been otherwise sound. The case may 
be figured of an injury to a man who to begin with has only one eye, 
that renders him more liable to be disabled, but if an accident happens 
and there is an injury to the sound eye, those responsible for the acci- 
dent will be liable for the consequences, although if he had the other 
eye the result would not have been the same.” 

In Martin v. Burnett, the Court of Appeals, England, 3 B. W. W. 
C. 146, where the employé suffered a blow on the temple some years 
before the accident in question, which partly injured his eye, and by 
the second accident he was injured and the eye was removed, it was 
argued that the removal of the eye was caused by reason of the first 
injury and not by the second accident. Cozens-Hardy, M. R, said: 
“We think he still would have been in possession of his eye but for 
the accident,” (the second). : 

Petitioner in the case at bar would have had almost complete 
vision if it had not been for the second accident. The statute by pro- 
viding that where there is the loss of both eyes a total and permanent 
disability is incurred provides in substance that where there is total 
loss of vision or blindness it is a total and permanent disability. 

In Purchase v. Grand Rapids Refrigerator Co., supra., cited as an 
authority by respondent, the Court points out with great clearness 
the generosity of nature in providing man with two eyes, two arms, 
two legs, two kidneys, etc., and goes on to show that the loss of one is 
usually a slight loss comparatively, because it is compensated by the 
double work of the remaining one, and that the loss of the second re- 
sults in a total disability. It therefore demonstrates with the utmost 
clearness the vast difference between the value of the first member and 
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of the second member that is lost. It seems only necessary to add that 
the Legislature must have known and understood this difference and 
that it meant by “an eye” the first eye, if a man had two eyes. The 
weight of authority in England, Massachusetts, Rhode Island and 
New York upholds that contention, which, in part, seems to be sup- 
ported by the liberal construction of the Court of Errors and Appeals, 
particularly in the case of Orlando v. Ferguson, supra. 

The criterion of the extent of disability under the New Jersey 
statute is not the degree of the loss of earning capacity alone; some- 
times the disability may not decrease earning capacity (Burbage y. 
Lee, 87 N. J. L. 36; DeZang Standard Co. v. Preassey, 86 N. J. L. 469); 
sometimes earning capacity may be materially decreased and the dis- 
ability will remain the same (International Motor Co. v. Purcell, 
supra), but the fact that earning capacity is decreased still remains a 
fact to be considered with all other circumstances of the case in deter- 
mining the nature or extent of disability. The Act gives “employés” 
the compensation. No distinction is made of healthy or sick, weak or 
strong, young or old. Each case should rest upon the facts of that 
particular case. 

The Court is constrained to hold in a broad and liberal construc- 
tion of a highly remedial statute that the truth is that a permanent and 
total disability to the particular employé resulted from the injury, the 
proximate contributing cause being the accident, and that petitioner 
is entitled to recover for a disability total in character and permanent 
in quality. 





In Re BOROUGH OF WOOD RIDGE et al. 


(State Board of Taxes and Assessment, June, 1919) 
Tuxation—Honorably Discharged Soldiers and Sailors. 


In the matter of the appeals of the Borough of Wood Ridge (three 
cases) and City of Camden v. (various parties). 


Mr. Otto J. Strasser for Borough of Wood Ridge. 
Mr. E. G. C. Bleakly for City of Camden. 


Mr. Francis D. Weaver, president of Camden County Board of 
Taxation, for said Board. 


MR. JESS: These cases are grouped because they involve a 
single question, namely, whether the respondents are entitled to 
exemption from poll tax and partial exemption from property taxa- 
tion by virtue of Chapter 7, Laws of 1918, which undertakes to grant 
that privilege to all honorably discharged soldiers and sailors who 
have served in the Army or Navy of the United States during any 
war or rebellion, and their widows during widowhood; and all mem- 
bers of the National Guard during their term of service and all per- 
sons engaged in any branch of the military or naval service either of 
this State or of the United States during the period of the present wat. 
Each of the respondents in these appeals belongs to one of the three 
classes named. 





add that 
ence and 
es. The 
and and 
» be sup- 
Appeals, 


w Jersey 
€; some- 
irbage y. 
L. 469); 
| the dis- 
Purcell, 
emains a 
in deter- 
mployés” 
weak or 
s of that 


construc- 
nent and 
jury, the 
retitioner 
ermanent 


ge (three 


Board of 


involve a 
atitled to 
tty taxa- 
; to grant 
ilors who 
uring any 
all mem- 
d all per- 
. either of 
asent war. 
the three 





IN RE BOROUGH OF WOOD RIDGE ET AL. 221 




















There is no dispute as to the facts. The parties opposing the 
exemptions rest their opposition upon the single ground that the 
exemption authorized by the Legislature is in conflict with the State 
Constitution. ‘The basis of this claim is the decision of our Supreme 
Court in the case of Tippett v. McGrath, 70 N.:J. Law 110, affirmed 
by the Court of Errors and Appeals in 71 N. J. Law 338. 

The position of the Board with respect to the subject-matter of 
this dispute was set forth in the following letter written on July 9th 
last : 

“We have carefully considered the request laid before us to-day 
by your committee, representing the State Association of County 
Tax Boards, that the State Board indicate its views with respect to 
the validity of Chapter 7, Laws of 1918. 

“This Act amends section 4 of the General Tax Act of 1903, which 
exempted firemen, members of the National Guard, and honorably 
discharged soldiers and sailors who have served in the army or navy 
of the United States during any war or rebellion, and their widows 
during widowhood, from poll taxes and from State, county and 
municipal taxation upon real and personal property, or both, to a 
valuation not exceeding in the aggregate five hundred dollars The 
amendment to this section made by the Legislature of 1918 extends 
the exemption from poll taxes and the partial exemption from property 
taxation to ‘all persons engaged in any branch of the military or naval 
service, either of this State or of the United States, during the period 
of the present war.’ 

“It was held in the case of Tippett v. McGrath, 70 N. J. L. 110, 
that the Legislative attempt to base exemptions of property from tax- 
ation upon the personal status of the owner was without constitutional 
warrant, and therefore ineffective. This decision was affirmed by the 
Court of Errors and Appeals in 71 N. J. L. 338. In the case in which 
this decision was rendered, the property owner who sought the exemp- 
tion was an active fireman. It has thus been determined by our high- 
est judicial authority that the Act which undertakes partially to 
exempt firemen from the property tax is invalid. As to the exemption 
from the poll tax, the Court was not required to express an opinion, 
and in that respect the Act must be held to be effective. 

“In amending section 4 the recent Legislature re-enacted the 
entire section, incorporating the changes which it desired to make. 
The only changes were the provisions granting exemption from the 
poll tax and partial exemption from the property tax of soldiers and 
sailors serving in the present war. 

“These changes do not meet the constitutional objections pointed 
out by the Court to the original Act, and, therefore, it is reasonable to 
presume that a judicial review of the amended Act would result in 
the same conclusion that was reached in the Tippett v. McGrath case. 

_ “Tn view of this situation we are asked by your committee for an 
opinion as to whether Chapter 7 should be regarded by the assessor 
asa valid enactment, or its provisions disregarded. The question pre- 
sents a practical as well as a legal aspect. You advise us that some 
of the County Boards hold that the exemptions should be allowed, 
while others take the opposite view. 
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“We agree with your committee that it is highly desirable that 
there should be uniformity throughout the State in the administration 
of the law. To this end, and in compliance with your request, we deem 
it our duty to point out the course which we believe should be fol- 
lowed by taxing officials with respect to the Act in question. The 
Legislature has plainly declared its purpose to grant an exemption 
from the poll tax and a partial exemption from property tax to ‘all 
persons engaged in any branch of the military or naval service, either 
of this State or of the United States, during the period of the present 
war.’ It made this specific declaration in Chapter 7 of the Laws of 
1918, and then in Chapter 236, which is the revision of the General Tax 
Act, under article 2, section 201, prescribing a poll tax, provided that 
nothing in that Act shall be construed as repealing Chapter 7. 

“Clearly these Acts must be given the effect which the Legislature 
intended they should have, unless they have already been declared 
invalid, or until they shall hereafter be declared invalid, by competent 
judicial authority. 

“So far as firemen are concerned, there can be no room for 
doubt. The highest Court of the State has declared that the attemp: 
partially to exempt them from property taxation is nugatory. To that 
extent the exempting Act is invalid. So far as the other exemptions 
are concerned they should be allowed. To hold otherwise would be 
equivalent to placing in the hands of the assessor the power of setting 
aside an Act of the Legislature. 

“The attention of assessors should, however, be called to the 
fact that the exemptions are not to be allowed as a matter of course, 
but only ‘on proper claim made therefor,’ supported by the evidence 
which the Act requires the claimant to present to the assessor or 
collector.” 

In consonance with the views expressed in this communication 
the board subsequently, in the case of McDonough v. Montclair, 
affirmed the action of the Essex County Board of Taxation in denying 
exemption to a fireman. 

We feel that we must adhere to the position we took when asked 
to advise assessing officials in the administration of the taxing laws. 
Moved by patriotic impulse and a sense of indebtedness to the soldiers 
of the State, the Legislature passed the Act of 1918, in the face of the 
decision of the judicial branch that legislation of that character was 
without constitutional warrant. Moreover, in the Revision of the 
Tax Act of 1918, in Article YI, Section 201, under the heading “Per- 
sons and property to be taxed,” it is specifically provided that nothing 
in that Act shall be construed to repeal Chapter 7, of the same session. 
The Legislature of the present year, by a supplemental Act, extended 
the period until December 31st, 1919, within which claims for exemp- 
tion from taxation for 1918 may be filed by soldiers and sailors. This 
Act simplifies the method of proving the claims, authorizes the retut® 
of taxes collected from persons who would have been entitled t 
exemptions had claims been filed, and provides a penalty of $25 for 
each violation of the Act by any public official or employé of the 
State or municipality. The preamble to this supplement recites that 
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“it has been the policy of the State of New Jersey for many years” to 
grant partial abatement of the tax burden to its soldiers and sailors, 
and that the benefit of such exemption was extended by the Legis- 
lature of 1918 to citizens engaged in the war with Germany “as a slight 
appreciation of their services.” 

The legisiative purpose has thus been declared in the plainest 
possible terms by several distinct enactments. It is true, of course, 
that mere repetition or reiteration cannot impart the virtue of con- 
stitutionality to legislation inherently unconstitutional. The power, 
however, to make void an Act which has become a part of the statu- 
tory law of the State by the concurrence of the Legislative and Execu- 
tive branches is lodged exclusively in the Judiciary. For an official 
or an administrative board, or even a quasi-judicial body, to set aside, 
in effect, a legislative Act, would amount to an intolerable invasion 
of the law-making power. 

As was pointed out by Mr. Justice Garrison, speaking for the 
Court of Errors and Appeals in the case of Booth v. McGuinness, 75 
Atl. 455, even “Courts never set aside Acts of the Legislature in the 
sense that they set aside municipal ordinances or public grants on 
direct attack. What the Courts do is to declare in the course of a 
specific litigation that the rights of a party thereto are not affected 
by a certain statute for the reason of its non-conformity to the para- 
mount law. Allison v. Corker, 67 N. J. Law 596; 52 Atl. 362; 60 L. R. 
A. 564.” 

To the same effect was the opinion in Rutten v. Paterson, 64 Atl. 
578, that “A decision, based on stipulated facts, declaring that a statute 
is unconstitutional, does not wipe the Act from the statute books, but 
merely denies its efficacy to a party who has admitted the existence 
of a state of facts, which in the opinion of the Court renders the law 
unconstitutional.” 

The Legislature has declared that the soldiers and sailors and 
war veterans of New Jersey shall be allowed partial exemption from 
taxation and on that proposition they are entitled to their day in Court. 


The action of the Bergen County and Camden County Boards of 
Taxation will be affirmed. 
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SOME STATE NOTES Doctor of Laws from Rutgers 


aie College during the recent 153d 
Mr. William H. Wurts, of Jer- 
sey City, and Mr. James B. Kil- Commencement. 
burn have formed a law firm un- Mr. Justice Charles W. Parker 
der the name of Wurts & Kil- and ex-Senator William M. John- 
burn, with offices at 15 Broad gon, the latter of Hackensack, re- 
street, New York City. ceived the degree of Doctor of 


Mr. Alan H. Strong, of New Laws at the 172d commencement 
Brunswick, received the degree of of Princeton University. 
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NEW JERSEY STATE BAR ASSOCIA- 
TION 


The annual meeting of the New 
Jersey State Bar Association was 
held at the Hotel Chelsea, Atlan- 
tic City, on Friday and Saturday, 
June 13 and 14. There was an 
unusually large attendance, al- 
though many prominent members 
were at anniversary meetings at 
Princeton. 

The first business session was 
held on Friday afternoon. The 
Nominating Committee made its 
report, and officers were elected 
as follows: 

President—Walter H. Bacon, 
of Bridgeton, former First Vice- 
President. 

First Vice-President—William 
F. Skinner, of Newark, former 
Second Vice-President. 

Second Vice-President — J. 
Harvey Carr, of Camden, former 
Third Vice-President. oe 

Third Vice-President—Chaun- 
cey G. Parker, of Newark. 

Treasurer—Lewis Starr, of 
Camden (re-elected). 

Secretary—LeRoy W. Loder, 
of Bridgeton. 

Directors were also elected for 
nine districts of the State. 

On Friday evening the annual 
dinner was held, the President, 
Edward Q. Keasley, acting as 
toastmaster. He began by pro- 
posing a toast to the President of 
the United States, and as such 
Commander-in-Chief of the army 
and navy. This was responded 
to with loud cheers. The second 
toast, received with renewed 
cheering, was to the “Victorious 
Army and Navy of the United 
States.” After words of welcome 
and congratulation for the return 
of peace by the President, he 
called upon Mr. Justice Bergen 
to speak in the absence of Acting 
Governor Runyon, who was un- 


expectedly detained from attend- 
ance, and then upon Major-Gen- 
eral Hugh L. Scott, former Chief 
of Staff of the United States. The 
General, being a Jerseyman, had 
chosen Camp Dix for his com- 
mand, and in his address spoke 
on the subject of “Court Mar- 
shalls” and the justice they ad- 
ministered. 

The other speakers, each chos- 
ing his own subject, were: Albert 
C. Wall, of Jersey City, and 
Hampton L. Carson and George 
Wharton Pepper, of Philadelphia, 
all excellent speakers. 

On Saturday morning Presi- 
dent Keasbey delivered the an- 
nual address, entitled “Jersey 
Justice,” referring, first, to cer- 
tain remarkable cases which may 
have given rise to this tribute to 
the State. He spoke of the grad- 
ual development of Jersey justice 
out of the traditions of English 
liberty; touched upon the new 
thoughts of “social justice,” and 
insisted upon the necessity at the 
present time of maintaining un- 
impaired the justice administered 
by the Courts between man and 
man, and between the State and 
the individual citizen. 

Mr. Pepper gave an address 
upon “Executive Control Over 
International Affairs.” He spoke 
of the growing tendency in this 
country to entrust power to the 
Executive rather than to the Leg- 
islature or the Judiciary, especi- 
ally in international matters, and 
referred to the League of Nations, 
pointing out that the decision of 
the people of the United States 
and of every member of the 
League was entrusted to one man 
who was not an Ambassador but 
a proxy to cast the vote of the 
whole people. There was no ex- 
pression of opinion or discussion 
of this topic at the conclusion of 
his able address. 
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